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Dear Ms. Dortch: 

EarthLink, Inc., files this exparie presentation to explain the legal framework requiring 
incumbent local exchange carriers (“LECs”) to provide wholesale DSL to independent Internet 
service providers (“ISPs”) on a common carrier basis. Further, as explained below, the facts in 
the record in this Wireline Broadband proceeding show that these services must continue to be 

’ 

provided on a common carrier basis for the foreseeable future. In short, the Communications Act 
(“Act”), as interpreted by the courts and the Commission, requires carriers to  provide wholesale 
DSL to independent ISPs on a common carriage basis because there are no alternative common 
carrier wholesale broadband services reasonably available to independent ISPs to  meet their needs 
for providing hundreds of thousands of end-users high-speed Internet access services. 

i’he NAHUC I Test Is Mandatory and Controlling. 

In _Virgin Islands,’ the D.C.  Circuit upheld the Commission’s ruling that the term 
“telecommunications carrier,” defined in the Act as a “provider of telecommunications services,” 
has the same meaning under the Act’s current language that “common carrier” had under the Act 
prior to the 1996 amendments, and as defined twenty-three years earlier by the same court in 
NARUC I . 2  In that case, the court looked to “the common law of carriers to construe the Act” 

’ Virgin Islands Tel. Corn. v.  F.C.C., 198F.3d 921, 925-926 (D.C. Cir. 1999) (“Virpin Islands”) ( f irming FCC 
holding that “the definition of ‘telecommunications services’ in the 1996 Act was ‘intended lo clarifv that 
lelecommunications services are common carrier services’) (citing Cable & Wireless, PLC, 12 FCC Rcd 8516.77 
14-15 (1997)). 

Nafl Ass’n ofRekwlalorv Util. Comms. v. FCC, 525 F.2d 630 @.C. Cir. 1976) (“NARUC I”) 2 
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and determined that the statutory definition of  “common carrier”-now “telecommunications 
carrier”-was an entity that “undertakes to  carry for all people indifferentl~.”~ In other words, 
whether wholesale DSL provided to independent ISPs is a “telecommunications service” under 
the Act is determined by applying the common law test set out in NARUC J and its progeny. 
Application of the NARUC I analysis is mandufoly, and it cannot be changed by the Commission: 
“The common law definition of common carrier is sufficiently definite as not t o  admit of  agency 
discretion in the classification of operating communications carriers.’’4 

In order to determine if incumbent LECs undertake to carry wholesale DSL for all people 
indifferently, the FCC and, ultimately, the courts consider a range of factors, broken generally into 
two prongs: “first, whether there [is] any legal compulsion thus to  serve indifferently, and ifnot, 
second, whether there are reasons implicit in the nature of [provider] operations to expect an 
indifferent holding out to the eligible user p ~ b l i c . ” ~  Incumbent LEC-provided wholesale DSL 
service meets this test today and will continue to meet it for the foreseeable h ture ;  as a result, it 
must continue to be classified as common carriage. 

The Firsi Prong oflhe NAHUC I Test Requires Coninton Carriage for BOC-Provided wholesale 
DSL Service. 

Applying the facts ofwholesale DSL service to the first of these prongs, the Bell 
Operating Companies (“BOCs”) are currently under a legal compulsion to  offer wholesale DSL 
indifferently under generally available tariffed terms. This compulsion was made explicit in 1980 
when the Commission imposed upon the BOCs the Computer ZI obligation to unbundle and make 
available under tariff the transmission component of enhanced services offered by the BOC itself6 

Id at 641. In  addition to carrying for all people indiffercntly, common carriage status also turns on whether “the 3 
- 

s!slcm [IS] such thal customers trnnsmil inlelligence oS their own design and choosing.’’ National Ass’n of 
R c ~ u l a ~ o r y  Util. Comms. v. FCC, 533 F.2d 601.609 (D.C. Cir. 1976) (‘“ARUC II”) (citations and infernal 
quotations omilled). Bccause wholesale DSL provided lo independent lSPs clearly meets this lest, this point is not 
a1 issue in this proceeding. See Deploymen, ofW;rel;ne Services Ojjertng Advanced Telecommunicalions 
Copabilily, Memorandum Opinion and Order, 13 FCC Rcd. 2401 1 , v  36 (1998) (incumbent LEC xDSL services 
are “~elec~mm~nications services’’ offering “a transparent, unenhanced, transmission pa th ) ;  see also, L!& 
Telecorn Ass’n v F.C.C , 295 F 3d 1326, 1335-1337 (D.C. Cir. 2002) (upholding FCC decision that slate-mn 
network was common carrier because, among other reasons, use limitations did not include policing content). 

NARUC I at 644; see Conipuler and Communicalions lndustrv Ass’n v. FCC, 693 F.2d 198, 212 @.C. Cir. 
1982) (Tiile I1 “does no1 g i , e  the Commission unfettered discretion lo regulate or not regulate common carrier 
services”). 

ld. at 642. 

I n  the .b/a/rer ofAmendnienl ofSeclion 64.702 of /he Commission S Rules andRegulolions (Second Compuler 

5 
- 

6 

i/?quirv!, Fmal Decislon, 77 F.C.C. 2d 384, 428 (1980) (“The common carrier offering of basic transmission 
sen>ices are regulated under Title II of the Act.”) (“Compurer 17’) 
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There is no question that BOCs are currently under such a compulsion; indeed, this is among the 
very requirements they seek to eliminate in this p r ~ c e e d i n g . ~  The Conlputer I1 and Compufer 111 
provisions that impose this compulsion, in fact, were imposed under the Commission’s Title I1 
authority, reflecting the Commission’s view that, even in the absence of the Computer Inquiy 
requirements, these services were “common carrier” services and were therefore subject t o  the 
reasonableness and non-discrimination provisions of Sections 201 and 202 of the Act.* 

Currently cindfor the Foreseeable Future, fhe Public Jnieresf Requires Common Carriage for 
Incumbent J.EC-Provided Service Under rhe First Prong of rhe NARUC I Test. 

The Commission has interpreted this prong of the NARUC 1 test to include a 
determination of“whether there is a public interest reason for the Commission t o  require facilities 
to be offered on a common carrier basis.”’ Specifically, in conducting this public interest analysis, 
the Commission has “focused on the availability of alternative common carrier facilities.”” Thus, 
if permitting a carrier to offer wholesale DSL as private carriage would result in a shortage of 
common carrier alternatives for independent ISPs requiring such wholesale service, the 
Commission would have to find such an action fails its public interest test. Stated alternatively: 
“Under NARUC I and Commission precedent, our decision necessarily must consider whether the 
proposed [service] is a competitive ‘bottleneck’ (i.e. , whether there are no competitive 
substitutes, enabling the owner to restrict output or raise prices), or whether there are, in fact, 

Cornmcnts of BellSouth Corp. at  I 2  (filed May 3, 2002); Comments orQwest Communications International, Inc. 7 

at 2 I (filcd May 3, 2002); Comments of SBC Communications Inc. at 18 (filed May 3, 2002); Comments of 
Veriron at 34 (filed May 3, 2002). 

Compufer 11, 77 F.C.C ai 428; Filing andRevirw oJOpen Nerwork Archilecfure Plans, Memorandum Opinion R 

and Order. 4 FCC Rcd 1 ,  71 274 (1988) (“We do nor accept Bell Atlantic’s argument that basic services with 
inleistale cnhanced services are not subject to inlerstate tariffing under Title I 1  of the Act.”); 47 U.S.C. 8 
20 I@)(carrier rates and practices must be “‘just and reasonable”), 5 202(a) (carrier may not engage in “any unjust 
OT unreasonable discrimination”); /998 Riennial regulafory Review -Heview oxcustomer Premises Equipmen1 and 
Enhnnced Services Unbundling Rules in the Inferexchange. Exchange Access and Local Exchange Markets, 
Repon and Order, 16 FCC Rcd 7418 , l  16 (2001) (Sections 201 and 202 prevent carriers from discriminating 
against competing information service providers). 

Tel-Opirk Lid., Memorandum Opinion and Order, 100 F.C.C.2d 1033,129 (1985) (“Tel-Oplik”); see 
Commission Ctinsideration ofApplicalitins under the Cable Landing License Act, Notice of Proposed Rulemaking, 
I5 FCC Rcd 20789,165 (2000) (“CLLA N f W ’ ) .  In Tel-Opfik, based on an analysis of common-camer 
alteriialivcs available LO a proposed privale-carriage submarine cable sysLern, the Commission established a 
“general policy direction on privale alternative submarine cable syslems.” Tel-Opiik at 7 43. Pursuant to that 
policy, as of 2000, “the Commission has not denicd non-common carrier status to a submarine cable applicant that 
has requeslcd i t . ”  CLZA NPRM at p 69. The Commission has not adopted a similar policy for any domestic 
u ireline service, including wholesale DSL provided IO indcpendent ISPs. 

l o  CLLA ,2’PM, 7 65 (citing Cable & Wireless, Cable Landing License, 12 FCC Rcd 8516, 77 15-16 (1997)). 

9 
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competitive alternatives.”” This makes perfect sense: if reclassification would result in 
independent 1SPs being unable to obtain wholesale DSL service at reasonable rates, terms and 
conditions to  meet their needs for the provision of broadband Internet access service to end-users, 
then the public interest would be disserved.I2 

In order to qualify as an alternative suflicient to meet the public interest inquiry in the first 
prong of NARUC I, a broadband access service or group of services would have to be priced 
competitively in order to restrain the incumbent LEC from increasing wholesale DSL prices.” It 
would have to be currently available, rather than simply p l an t~ed , ’~  and it would have to be 
capable of meeting ISPs’ needs by absorbing a mass influx of new access orders in the event the 
incumbent LEC raises wholesale DSL rates or manipulates the terms of the service in an abusive 
fashion; otherwise it would not be capable of serving as a competitive a1ternati~e.l~ Finally, the 
service or group of services would have to be of sufticient quality that it could serve ISPs’ access 

I ’  ATteTSubmarine Sysrrrns, I n c ,  Cablc L a i i d i n ~  License, 1 I FCC Rcd 34885,139 (1996) (“AT&T-SSl”). 

l 2  Because thc allcrnatives being coi~sidcrcd musl be reasonable substitutes for wholesale DSL, thcy also must be 
wholesole scnices  capable of serving custoniers such as the independent ISPs that currcntly purchase wholesale 
DSL service from incumbenl LECs. I n  facl, many of the cases addressing this issue involve services sold a t  
wholcsalc IO retail service providers. See Domesric Fixed-Sa/ell/le Transponder Sales, Memorandum Opinion. 
Order. and Aulhorizalion, 90 F.C.C 2d 1238, 7 1 n.2 (1982) (“Transponder Sales”) (satellite transponders used, 
ainong other ~hiiigs, to transmit t e h i s l o n  channel wilh associated audio; “the large majority of transponders 
should remain available on a common carrier basis”); see also Revisions Io Parr 21 of /he Commission’s Rules 
Regordii7g [he Mulripoini Disiriburion Service, Repon and Order, 2 FCC Rcd 4251, 71 7, 8 (1987) (Multipoint 
Distribution Scn;ices “offer lransmission capacity to cuslorner-programmers, who in turn provide subscriplion 
\<ideo eniertainmenl programming IO end-users;” FCC considcrcd alternative transmission options). Accordingly, 
a r y m c n t s  that the FCC should be unconcerned with making wholesale DSL available to independent ISPs as  long 
as ai least one incumbent LEC-prcferred ISP reccivcs DSL transmission do not serve Io meet the requirements of 
NARUC I .  See EanhLink Ex farre Letter to Carol Malley, Deputy Chief, Wireline Competilion Bureau (March 
19, 2003) (responding 10 SBC Ex Parre Letter IO Marlene H. Dortch (March 7,2003)).  

” As noied abovc, the alternalivc must be “compctidve substirutes” preventing the incumbent LEC from being able 
to “rcslrict output or raise prices” for wholesale DSL. AT&T-SSI at 7 3 9 .  

Personal Communications lndusiry ,4ssociar;on S Broadband Personal Camrnunicalions Services Alliance ‘S 

Pciirion/or Forbearance for Broadband Personal Cummunicolions Services, Memorandum Opinion and Order 
and Nolice of Proposed Rulcmaking, 13 FCC Rcd 16857, 1 22 (“PCIA BroadbondPCS”) (Refusing lo forbear 
froin iipplying Title I1 provisions because, among other reasons, “licensees do not exert any disciplinary effect in 
their inarkcts until a k r  they announce lheir intentions to commence operations, identify the services they inrend to 
offer, :ind begin soliciting business. While six broadband PCS licenses have now been awarded i n  most areas, 
many licensees have yet lo begin offering services.”). 

’’ Wold Conlnlunicaiions, lnc. Y .  FCC. 735 F 2d 1465, 1474 @C Cir. 1984) (a “key concern” in the Commission’s 
public inlercsl e\.nluation was “the adequacy ofthe remaining common carrier c;ipacity to serve users’ needs”). 

14 
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needs at least as well as the incumbent LEC-provided wholesale DSL service.’6 Unless the 
altcrnative meets all of these criteria, it cannot be expected to restrain an incumbent LEC from 
abusing its wholesale DSL customers. 

In  this proceeding, five types of wholesale broadband service for independent ISPs have 
been suggested as alternatives to 1LEC-provided DSL: competitive LEC-provided DSL, satellite, 
wireless, power line, and cable transmission. As explained below, even in the absence of a 
Coinputer Inquiry obligation to serve indiscriminately, both BOC and non-BOC incumbent LECs 
would still have to provide wholesale DSL service as common carriage because there are no 
common carriage alternatives for wholesale broadband transmission, nor will there be for the 
foreseeable future.” 

ComDetitive LECs - A few competitive LECs (sometimes called data LECs or “DLECs”), 
primarily Covad, also provide wholesale DSL service to ISPs, but DLECs do  not amount to a 
substantial alternative with the capacity or even the geographic coverage to function as a 
substituting vendor relative to the ubiquity of the BOC DSL offering. Four years ago, the 
Commission found that competition among competitive LECs had not progressed enough to 
support the elimination of competitive safeguards designed to protect ISPs. “[Wle do  not believe 
that our progress in implementing the 1996 Act has reduced the threat ofdiscrimination 
suficiently to warrant removal of any ofthese additional safeguards at this time.”” In the ensuing 
years, the availability of DLEC wholesale DSL as an alternative to incumbent LEC wholesale 
DSL has not significantly improved Since the fall-out in the telecommunications sector starting 
in 1999, almost all of the DLECs offering wholesale DSL have suffered insolvency, financial 
instability, and loss o f  customer base Companies such as Rhythms, NorthPoint, DSL.net, Prism 
and others that were to  provision wholesale DSL transport to lSPs are today either completely 

“See. AT&T-SSI at f 42 n. 40 (satcllile f;icililies not rclied upon as altcrnatives to proposed private carriage cable 
s)s~cin because ofproblcms with quality). 

Even if  a single \‘iable altcrna~ive to iiicurnbcnt LEC-provided wholesale DSL were reasonably available, the 
resulting duopoly would not restrain cillier proyider’s bchavior to prolecr independent lSPs and their end users 
from anticompetitive action and the cxlraction of supra-compctitive prices. In rejecting the EchoStarDirectTV 
merger, the Commission w3s un\villing to create a n  MVPD markel it characterized as “at best resulting in a 
mcrgcr to duopoly.” .4pplicalion ojEchoSIar Communicorions Corp., General Molors Corp.. and Hughes 
€/ecironics Corp., Hcarina Dcsip,n;ition Order, 17 FCC Rcd 20559, 7 275 (2002). Recognizing the potential for 
“coordinated intcraction among firms in the relcvant marker .. . could result in substantial consumer welfare losses, 
rhc Comrnission found tliat such limited competition “is likely Lo harm consumers by ... creating thepotenlial for 
higher prices and  lower service quality, and negalive impacts on future innovation.” hi, 7 280. Also, see PCIA 
Broodband PCS, 1 21 (describing early, pre-competitive broadband PCS market as “enjoy[ing] duopoly market 
pa wer”) . 

recon, W r ,  14 FCC Rcd. 21628 (2001) 

1 7  

I S  l n  [he Maltrr  ofCompuIer I l l  l;ur/her Rrtnandl’roceedlngs, I jevor~  and  Order, 14 FCC Rcd. 4289.7 16 (1999), 

http://DSL.net


[gLampert & O’connor, P.C. 

Ex Purre Presentation, CC Dkt. Nos. 02-33, 98-10, 95-20, 01-337, 
April 29, 2003 
Page 6 

out of the market or have significantly retreated from offering wholesale broadband transport.” 
Even the Verizon spin-off Genuity has exited the wholesale DSL market after severe financial 
strain and bankruptcy.’’ Covad Communications, which is perhaps the only remaining national 
DLEC still i n  the market, today operates post-bankruptcy and, according to its most recent 
releases, provides 339,000 DSL service arrangements on a wholesale basis.” By contrast, SBC 
oust one of the large incumbents) boasted 2.5 million DSL lines in the first quarter 0 f 2 0 0 3 . ~ ~  
According to the FCC’s most recent High Speed Data Report, as of June 30, 2002- 
approximately three years after the Commission found competition insuflicient to support 
elimination of competitive safeguards protecting ISPs-only four percent of ADSL service 
arrangements are provided by DLECS.’~ In addition to issues of scale, the financial turmoil in the 
competitive LEC market makes it dificult for ISPs to rely heavily upon DLECs for wholesale 
DSL service, especially because the DLEC’s demise or provisioning failures would impose severe 
strain on the ISP’s customer relationship. Given DLECs’ financial straits, it is unlikely that any 
DLEC can or will in  the foreseeable future be able to handle the volume ofISP-directed business 
necessary to provide a reasonable alternative to incumbent LEC-provided wholesale DSL. 

Moreover, in many cities and towns in  the U.S., DLECs are not an alternative source of 
common carrier facilities because thcy do not provide any senrice there at Covad reported 
this month that it provides services (which may include DSL) in 94 Metropolitan Statistical Areas 
of the country, with coverage of 45% of US homes and b u s i n e ~ s e s . ~ ~  Thus, there is not even the 

Companies in [he Iclecoinmunicaljons ‘‘scclor accounled for nearly half of Ihe $45 billion of defaults in high- 
yield bonds in 2001 .” N.Y. Sunday Times, Business Section. “Will he be K.O.’d by XO? Forstmann Enters the 
Ring, Again,” at 7 (Feb. 24, 2002). 

2o Cummcnlslnvired on Genuity Trlecom Inc. Applicarion lo Disconlinue Domesric Telecommunications Services, 
Piiblic Notice, DA 03-693 (rel. March 7, 2003) (“As part of its liquidation, Genuity now seeks to discontinue its 
rcin;iining domestic interstate services . . ”). “Genuiry Posts Founh-Quaner Loss After Charges,” Reuters (Feb. 7, 
2002) (Genu@ “slock as fallen 89 perccnt since lune 2000, whcn it  was spun o f f  from GTE Corp.”). 

Covad Coniinunicalions Group, Inc., SEC Forin 8-K Rcpon, a t  1 (April IO,  2003) (“Covad 8-K”). 

SBC Coiiiinunic;itions Inc., /nves/or Briejng, at 8 (“WC now’ has 2.5 million DSL subscribers”) (April 24, 

19 

i l  

22 

2003),jound or, litt~://n~\w.sbc.coin/lnvestorifinancial/ Eariling_lnfo/docs/lQ_03_IB_FTNAL.pdf. 

?’ “H~gh  Speed Services for Internet Access. Status as of June 30, 2002,” Industry Analysis and Technology 
D~vIsion, Wireline Conipelition Burcau, at 3 (re]. Dec. 17, 2002) (“H/gh Speed D a h  Report ”). 

24 Foq- l ao  perccnl of American coinmunities (as rcflecled by zip codes) have zero or only one high-speed 
provider in service. ThirdRrport, Appendix C, Table 9. 

?’ Covad 8-K, at Ex. 99.1 and I 
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posaibility of DLEC coverage, and competition, for at least 55% of homes and businesses today 26 

Moreover, in some communities served by DLECs, coverage likely does not include the entire 
community, leaving parts of the community unserved entirely, particularly in rural areas and small 
towns 27 Thus, DLECs cannot generally be viewed as a sufficient alternative to the incumbent 
LEC 

Finally, EadhLink notes that a number of issues that could have tremendous relevance to  
the viability o f the  DLEC as an alternative source of DSL are currently under consideration by the 
Commission in the (/NE Triennial Review proceeding.*’ Because of the Commission’s exparre 
rules, EarthLink will not comment on that proceeding or its possible impact on the Wireline 
Broadband procecding at this time EarthLink reserves the right, however, to address fdly those 
issues once the Commission releases an order in the W E  Triennial Review proceeding. 

Satellite and Terrestrial Wireless Providers - Satellite and terrestrial wireless services are 
promising but insignificant sources of wholesale broadband transport in today’s market. As stated 
in the High Speed Dafa Reporf, satellite and fixed wireless combined provided approximately 
220,588 high-speed lines in June and, according to the 2002 Third Repori, terrestrial 
wireless accounts for “50,000 to 150,000 high-speed lines.”30 

Satellite providers-EchoStar and DirecTV-do not currently offer a viable substitute for 
incumbent LEC DSL. For the most part, satellite services provide only a downstream high-speed 
connection and require a return channel via an analog telephone modem connection. Further, 
satellite services, with their high nonrecuriing charge and recurring wholesale monthly rates, are 
significantly more expensive than the wholesale offerings of broadband transmission via DSL or 
cable. Neither the quality nor the price factors are expected to change in the foreseeable future. 
EarthLink does offer lnternet access via such services, but they are useful only as a last resort for 
the rare end-user willing to endure the quality and price drawbacks. 

26 I t  may be ihai 55”/C underestimates of the lack oia\ailabiliry of residential ADSL, since i l  would appear that 
Co\,ad’s repon is based on iis loial flSL services IO bolh homes and businesses, and docs not break out numbers 
for ADSL serving residential consumers. 

See, High Speed Dafa Repurl, Table 11 (showing lendenq for small and rural areas to have far fewer high- 17 

speed providers). 

’’ Review offhe Secrion 251 C‘nbutidling Obligalions oflncutiibeni Local Exchange Carriers, Notice o f  Prooosed 
Rulclnaking, 67 Fcd. Reg. 1947 (Jan. 15, 2002). 

Iligh Speed Dafa Report, Table 1 

Iiyuiry Cut~cert?ii?g /he Deploytilent oJAdvaiiccd Telecotiii,iunicafions Capa&/ity, Third Reoort, 17 FCC Rcd 

29 

30 

2814,71 5 5 ,  60 (2002) (“ThirdReport”). 
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Terrestrial wireless services, such as point-to-point microwave or 3G services, are simply 
not a feasible alternative to wholesale DSL transport service. In the 777irdReporf (7 SS), the 
Commission estimated that between 50,000 to 150,000 lines are provisioned via fixed wireless 
scrvices. Moreover, fixed wireless service providers, such as Winstar and Teligent, have suffered 
serious financial losses and ,  in many cases, bankrupt~ies .~‘  Even the top MMDS licensees, 
including Sprint and AT&T, have announced plans to scale back or suspend their fixed wireless 
 operation^.^^ As a result, such services are not now, nor will they be in the foreseeable fiture, 
viable alternatives to incumbent LEC wholesale DSL service. 

Power Line Communications - While EarthLink believes that power line communications 
(“PLC”) holds much promise and is actively engaged in PLC development, it is also true that PLC 
is currently a technology in the trial stages.33 It is not a technology that has been commercially 
deployed, it has not demonstrated any history of handling scale, and it certainly is not today a 
viable alternative source of wholesale broadband transmission, nor can it currently be relied upon 
to be an alternative in the foreseeable future. 

Cable transmission. As noted above, key to the NARUC I test is a determination of 
whether any ~‘on11770n carrier alternative services are reasonably available. Because the 
Commission has ruled that the pure broadband transmission underlying cable modem Internet 
access service is not a common carrier service, such transmission cannot serve as an alternative 
sufficient to meet the NARUC I inquiry, even if it were reasonably available to independent ISPs. 

Further, wholesale broadband transmission is not reasonably available to independent ISPS 
from cable providers, even if on a private carriage basis. Indeed, of all ISPs unaffiliated with a 
cable provider, EarthLink has been the most successhl in obtaining wholesale cable access, but 
such access is limited to one cable network and two cities on another, covering approximately 20- 
25 percent of the  cable market nationwide. In short, because cable providers do  not make their 
transmission services available at wholesale to more than a few independent ISPs and have thus 
far offered such services only on a limited basis, broadband transmission over cable cannot be 

” “Liquidation Could Be i n  Winslar’s Future,” Broadband Week (Dec. 11, 2001); “Turbulent Times At Teligent,” 
Broadband Weck (Nov. 15, 2001). 

’2 “AT&T Bags Fixed Wircless,” Broadband Wcek (Oct. 24, 2001); “Status of Sprint Broadband Direct,’’ at 
~~~~\u.spnntbroadband.co~n/slatusFAQ.Iitinl (describing that Sprint has suspended accepting new cuslomers for 
fized wireless). 

“ H ~ g h  Spced Net Coming lo a Plug Ncar You?’ LE4  Toduy, April 14, 2003 (“At leas1 a dozen utililies are 
conducling field trials, including, ~inong the USA’s 15 largest, the Southern Company of Atlanta, American 
Eleclric Poucr of Columbus, Ohio, and New York-based Con Edison. At leas1 IWO utilities - Pennsylvania Power 
& Light and Alneren of St. Louis - arc especied to launch senice in a few neighborhoods this year. Some utilities 
in Europc and Asia already offer liinjled senfice.”). 

13 
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expected to constrain the behavior of an incumbent LEC providing wholesale DSL to independent 
ISPs on a private carriage basis. 

As the above discussion shows, the Commission in Conipuler Inquiry made express a legal 
compulsion for the BOCs to serve indifferently, thus meeting the NARUC I test for common 
carriage. Even in the absence of Conipuier hpiv obligations, however, the NARUC I test is 
nonetheless met for all incumbent LECs because there is a public interest reason to treat 
wholesale DSL service as common carriage: there are no reasonably available common carrier 
alternatives to incumbent LEC (both BOC and non-BOC) wholesale DSL for independent ISPs, 
not will there be in the foreseeable future. Accordingly, the public interest reason sought by 
NARUC I exists, establishing a compulsion that such service be treated as common carriage. 

1LEC.v Hold Themselves Oul lo Serve Jndfljereiilly and Are Therefore Common Carriage, Under 
Ihe SecondProng ofNARUC 1. 

The NARUC I analysis provides that if a service meets the first prong (whether there is a 
legal compulsion to serve indiscriminately), then the service is common carriage, and the second 
prong is not reached.34 Since, as described above, incumbent LEC-provided wholesale DSL does 
meet that first prong, the second prong is inapplicable. Even ifthe Commission nevertheless 
proceeds to apply the second prong, it is clear that the service is currently provided on a common 
carriage basis, as the following discussion demonstrates. 

In determining “whether there are reasons implicit in the nature of [provider] operations to 
expect an indifferent holding out to the eligible user public” under the second prong of the 
NARUC 1 test,” the courts and the Commission have considered the following factors, listed and 
addressed below. In short, application of these factors yields that virtually every incumbent 
LEC’s offering ofwholesale DSL is currently common carriage under the second prong of 
NARUC I, as well as the first prong, described above 

Individualized Decisions. “[A] carrier will not be a common carrier where its practice is to 
make individualized decisions, in particular cases, whether and on what terms to deal.”36 By 
contrast, the Commission has found a service provider to be acting as a common carrier where it 

34 NARUC I ai  642 ( ‘ b e  inusi iiiquire,/h/, ivlieilier lliere rvill be any legal compulsion rhus lo serve indifferenfly, 
and fm/, second, wlieiher l l iere 3re reasons iinplicil i n  the n a m e  of [the s e n ~ c l t o  expect an indifferent holding 
oul lo [lie eligible user public.”) (emphasis added). 

35 rd 
3616 at  641. 
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“ha[s] set generally applicable prices and terms of ~e rv ice . ”~ ’  Incumbent LECs (including both 
BOCs and lion-BOCs) provide wholesale DSL to independent ISPs pursuant to generally 
available tariffed terms. They do not decide on an individual 1SP basis “whether and on what 
terms to deal.” 

Relatedly, the Act requires that a “telecommunications service” be provided “directly to  
the According to  the NARUC I court, “This does not mean a given carrier’s services 
must practically be available to the entire public. One may be a common carrier though the nature 
of the service rendered is sufficiently specialized as to be of possible use to only a fraction of the  
total p o p ~ l a t i o n . ” ~ ~  Recently, the D.C. Circuit reaffirmed and strengthened this view, upholding 
the Commission’s decision that a state-run network available by statute only to state agencies and 
private schools, hospitals, and physician clinics was nonetheless provided “to the publjc” under 
the 

Stable Clientele. In  NARUC I ,  the court found as evidence that the carrier would not be 
“holding itself out to the public” ( i .e.  not acting as a common carrier) the fact that the carrier’s 
clientele for the service in question “might remain relatively stable, with terminations and new 
clients the exception rather than the 
primarily medium-to-long term contracts is a key indicator of  such clientele ~tability.~’ Incumbent 
LECs offer wholesale DSL to independent lSPs pursuant to various generally available tariffed 
contractual terms ranging from as little as one month to as much as five years. 

The carrier’s practice of  engaging customers in 

Contracts tailored to needs ofcustomers. “Pertinent to [the ‘holding out to  serve 
indiscriminately’] analysis [is] the cxtent to which contracts are tailored to the needs ofparticular 

Philippine Long Disianre TeI. Co. v. inrernaiional Telrcom. Lld., Memorandum Opinion and Order, 12 FCC 37 

Rcd 1 5 0 0 1 , ~  14 (1997). 

38 47 U.S.C 5 3(46) 

39 NARUC 1 at 64 I .  In fact, nlUiough lSPs arc tlic besl-known custoiners of incumbent LEC wholesale DSL, the 
olfcrings are not lirniled to ISP CusLorners 

wllolesale DSL sold to indcpcndcnt ISPs is sold “to [hose lSPs alone, not ‘the public,”’ and is  therefore not a 
“tclccommunications scrvice,” must fail Comments of Qwcst Communications International, Inc., CC Dkt. Nos. 
02-33, 95-20, 98-10 (filed May 3, 2002) at 17. 

“‘ NARUC 1, 525 F.2d ai 643; Jee 7hispuiider S a h ,  7 43 (“Each transponder will be offered (sold) only once by 
l l ~ c  doinsat licensee, and once [he trmsponders are sold, the licensee’s marketing efforts are ended. Conscquently, 
the business rclatjonsliip !under considcrnlion licrc cxcccds cscn the ‘high level of stabiliry’ found signjficanl in 
-- NARUC I .” ) .  

NARUC I ,  525 F 2d a[ 643; ,l’urLighi, Dcclnratow Ruling, 2 FCC Rcd 132, 77 20-21 (1986) (“A/urLIghr”) 

U.S. Tclecom Ass’n v.  F C.C.,  295 F.3d 1326, 1328, 1333 @.C. Cir. 2002). As a result, Qwest’s argument that 

12 

(Icascs oflive and ten !cars considercd long-term). 
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customers ”43 For example, in approving the sale of domestic satellite transponders on a private 
carriage basis, the FCC has relied on “evidence that the transponder buyer and seller have very 
particularized technical and marketing needs.”44 Although some generally available tariffed 
offerings of wholesale DSL may originate in agreements with individual independent ISPs, each of 
those arrangements is tariffed and made generally available to all other ISPs These tariffs, of 
course, are not individualized to the needs of  each ISP purchaser. As a result, even for the rare 
wholesale DSL contiact that can be said to be negotiated with an ISP purchaser, the resulting 
tariff must also reflect terms the carrier needs in order to be able to  make it available to d4’ 

M j s t i c a t e d  Customers. Another factor is whether the service ‘‘will be used primarily by 
business entities and institutions with suficient ability and interest to represent themselves 
adequately in dealings with” the carrier.46 While some of the larger ISPs, such as EarthLink, may 
fit this description, the majority of lSPs purchasing wholesale DSL from ILECs are relatively 
small entrepreneurial cn t i t i e~ .~’  

Protection offacilities. “A key aspect of private carriage is the care taken by the system 
operator ‘in allowing others to use [its] system, given [its] concern, first and foremost, that [it] 
preserve the integrity of the system for meeting [its] own communications needs.”’48 While 
incumbent LECs do impose very generalized facility-protection requirements upon ISPs buying 
wholesale DSL, these conditions are standard tariff provisions applicable across a number of 
access services. Moreover, since their inception and continuing on today, it js the BOCs’ core 
business to offer use of their facilities to third-party carriers and end users, and there is no 

4 3  NorLighr, 1 20 

Transponder Sales, 7 44 4 6  

4 5  Qwesl argucs that its “four scparate offerings’. oiDSL are evidcnce thal its w~liolesale DSL service is “tailored to 
thc necds of particular custoiiiers.” This arbwincnl may hold up  if Qwest had only four 1SP customers, but that is 
al~nost ccnainlj,,7o/ lhe casc. In  fact, Q i i e s l  also explains that end users purchasing its retail, stand-alone, pure 
traiismission DSL senice can access ‘‘oj’er -100 indcpcndent JSPs,” suggcsting Ihat there are cenainly more 
indcpendcnt lSPs purchasing Qncsi ivl iolesale DSL than could possibly have their “individualized needs” met by 
Qwsi’s four “tailored” offcrings. Coinmenis of Qwcst Communications International, Ine., CC D k .  Nos. 02-33, 
95-20, 98-10 (Cilcd May 3, 2002) at 30, 16 n.40 (emphasis in original). 

A’orLighf, 1 19. 46 

“Src KYPa& Prcscrlrorion of [he U.S S1im11 Busjness Adrnjnjslraljon (filed Sepr. 25, 2002) al 4 (“there are 
approsimatcly 7,000 small lSPs ... serv[ing] 77 million customers, which represents 55 percenr of the market”), 
:md 5 (“Small lSPs have no lcveragc and  no altcrnatives but to take nhaiever deal is offered to them by the 
wirclinc carriers”). 
48  ,YorLighr. 1! 22 (scnicc provider using five percent oicapacity for own communications needs and requiring 
in:rinlenance of (‘cry high rc1i:ibility factor ivcrc e\,idence ofprivale carriage) (citation omitled). 
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suggestion that “preserv[ing] the integrity of the system for meeting [their] own communications 
needs” is a concern at all, much less “first and foremost.” 

The Nature o j  T.z/ho/esale DSL Srri’ice Ofleririgs in the Foreseeable Future Deperids on the 
Ability of Reasoriahly Available Subsiitures to Restrain Currier Behavior. 

As explained above, there will be no alternative wholesale broadband services reasonably 
available to independent ISPs for the foreseeable future, and as a result, the first prong of the 
N A R K  I test would require such services to  be offered as common carriage; application of the 
second-prong factors then would necessarily yield the conclusion that the service is common 
carriage. That is why the test does not go beyond a finding of common carriage in the first prong. 
In addition, while a carrier endeavoring to alleviate Commission concerns about ISP treatment 
may commit to serve indiscriminately even if it wins the reclassification it seeks, this would lead to 
the same rcsult. To the extent the carrier subsequently lives up to those commitments, the courts 
would apply the sec,ond prong of p\’ARUC I and find that the service is, in fact, common carriage 
( / . e . ,  the carrier has elected to subject the service to  common carriage r e g ~ l a t i o n ) . ~ ~  

The goal of any business, however, is to sell its product to more people and increase 
profits as a result. The retail Internet access business is no different, and broadband ISPs, both 
incumbent LEC-affiliated and -nonafiliated, currently compete vigorously for market share. As 
EarthLink and other parties have stated repeatedly, if the FCC reclassifies wholesale DSL, the 
incumbent LEC can be expected to try to use its control of the service to win retail customers 
away from independent lSPs in favor of its preferred 1SP (either aftiliated or  not), thus increasing 
retail market share.” The carrier would do this by offering its preferred ISP better wholesale 
DSL service at more favorable terms than  it offers competing ISPs, enabling its preferred ISP to 

49 As the core of the N A R U C  I lest suggests, a carrier may elect lo offer a service as common carriage, even if i t  is 
undcr no obligalion I O  do so: “(Tlo be a common carrier, one must hold onesclf oul indiscriminately ... . I1 is not 
neccssaq that  a carrier be required to serve all indiscriminately; it is cnough thal its practice, is, in  fact, to do SO.” 
NARUC I at 641. Thus, “optionality” or m y  olher approach that would give a carrier a “choice” between private 
and corninon carriage is no diffcrent rrom simple reclassification; a private carrier almost always has the choice of 
bchn\,ing like, ;ind thus becoming, a coiiiiiion carrier. See Ex Parre Lctler from Lawrence E. Sarjcant, USTA, to 
William hlaher, FCC (April 2, 2003) at 1 (urging FCC Io give incumbent LECs “the option to provide common 
carricr broadband transpon service [or] pri\’ate carrier broadband transport service”). At that point, i t  is up  to the 
FCC IO dcrcnnirie irfiar coriiiiion carrier rcbwfaLion to apply: “lf practice and experience shotv [the service 
pro\.idcrs] lo bc coiiinion carricrs, tlicn the Coinmission must delermine its responsibilities from the language of 
Title IT conirnon carrier provisions.” NARUC 1 at 644. 

“DSL-hZSN Broadband PouPred by Qwest,”/ound or 
htIp:i/~~nu.qircst coidpcatlfor-homeiproductil, 1354,853-1-1 1,OO html 

50 For esainple, Q~rcst, uhich does not promote an d f i h t c d  ISP; has  a preferred ISP arrangemeni lrith MSN. See 
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provide retail customers a more attractive Internet access service than could EarthLink and other 
independent ISPs subject to the less favorable wholesale conditions. 

Such behavior is not only common sense, it is also common business practice, and the 
NARUC I analysis presumes tha t ,  given the opportunity, private carriers will engage in it. “Under 
NARUC I and Commission precedent, our decision necessarily must consider whether the 
proposed [service] i s  a competitive ‘bottleneck’ (i.e. , whether there are no competitive 
substitutes, enabling the owner to restrict output or raise prices), or whether there are, in fact, 
Competitive  alternative^."^' Thus, the question is not whether, following a decision that wholesale 
DSL may be provided as private carriage, an incumbent LEC will attempt to use its wholesale 
services to gain retail market share; the law anticipates it will do just that. Rather, the key inquiry 
is asked under the first prong ofNARUC 1 .  whether other wholesale broadband services are 
reasonably available to ISPs that a private DSL carrier will be restrained from following that 
course. 

Di.tcontinuaiice of Coliinion Carrier Service Under Section 214 and Forbearance Under Section 
IO Both Involve Consideralion of Alte~nuzive Services. 

The a\:ailability of alternative c.ommon carrier services is a common, recurring theme in the 
Commission’s efforts to carry out its Title 11 statutory mandates. Whether it is applying NARUC 
1 to determine the proper regulatory classification, or conducting an inquiry pursuant to  Section 
214 of the Act for the discontinuance of a common carrier service, or determining whether to 
forbear from applying cerlain Title I1 provisions, the FCC must consider the availability of 
alternatives 

Under Section 214, discontinuance of a common carrier service requires the carrier to  
“obtain[] from the Commission a certificate that neither the present nor future public convenience 
and necessity will be adversely arected  hereb by."'^ A key factor in determining whether to grant 
such certificate is “the availability of reasonable substitutes, and whether customers have had a 
reasonable opportunity to ~nigrate.”’~ 

5 ’  AT&T-SSl, 11 39 

5 2  47 U S.C 9 214(a) 

R / i j h ~ l s  Links Inc. Scclion 63.71 Applicnlion Io Disconlinue Domestic Telecommunicalions Services, W r ,  16 53 

FCC Rcd 17024, 5 8 (2001); Coininenis Inviled on Econ-o-Call. lnc. Application to Disconlinue Domestic 
Tcl~,coii i~iiu~~icnri~ns Services. Public Notice, Comp. Pol. File No. 646, DA 03-1202 (April 22, 2003) (“The 
Coininission will normally aut l~orize proposed discontinuanccs of service unless i t  is shown that customers or other 
cnd users would be unable to rcceive s e n m  or a rcasonable substitute from another carrier”). 
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Likewise, the Commission’s ability to forbear from regulation is contingent upon findings 
that “enforccment . . . is not necessary to ensure that the charges [and] practices . . . are just  and 
reasonable,” that “enforcement . . is not necessary for the protection of consumers,” and that 
“forbearance . . .  is consistent with the public in te re~t .” ’~  In meeting this test, the Commission 
must consider whcther the service at issue, or a reasonable substitute, will remain available t o  
consumers. For example, it  deciding not to forbear from applying Sections 20 I and 202 of the 
Act to broadband PCS service, the Commission noted that “even if a licensee is providing service 
in  part ofits licensed service area, there may be large areas left without competitive service.”55 
Accordingly, ifthe Commission should move under Section 10 to forbear from applying Title I1 
provisions to incumbent LEC wholesale DSL, it still would have to consider, as in the contexts of 
NARUC I and a Section 214 discontinuance, the reasonable availability of alternative services. 

In  accordance with the Commission’s exparre rules, eight copies of this letter are being 
provided to you for inclusion in the public record in the above-captioned proceedings. Should 
you have any questions, please contact us. 

Sincerely, 

Kenneth R. Boley 
Counsel for EarthLink, Inc. 

54 47 U.S.C. $ 10. 

’’ PCIA Broodbatid I T S ,  7 22. 


